
 
 

UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSSETS 

 
____________________________________ 
SAMUEL BARTLEY STEELE,    )                        Civil Action No.   
BART STEELE PUBLISHING,                )                        08-11727-NMG                                
STEELE RECORDZ,                                 )                                                                                                           
                                                                    ) 
Plaintiffs                                                     )             
                                                                    )    
v.                                                                 )       LEAVE TO FILE GRANTED: 
                                                                    )        JULY 26, 2010            
TURNER BROADCASTING   )  
SYSTEM, INC,         )                     
Et al,                                                            ) 
                                                                    ) 
Defendants.                                                  ) 
____________________________________) 
 

PLAINTIFFS’ REPLY TO DEFENDANT MAJOR LEAGUE BASEBALL PROPERTIES, 
INC.’s OPPOSITION TO PLAINTIFFS’ RULE 55(a) MOTION FOR ENTRY OF 

DEFAULT AS TO DEFENDANT MLB ADVANCED MEDIA, L.P. 
 

Plaintiffs Samuel Bartley Steele, Bart Steele Publishing, and Steele Recordz (“Steele”) hereby 

reply to Defendant Major League Baseball Properties, Inc.’s (“MLB”) Opposition to Plaintiffs’ 

Motion for Entry of Default Against MLB Advanced Media, L.P. (“MLBAM”).   

PRELIMINARY STATEMENT 

Steele is compelled to reply to the MLB’s Opposition to Steele’s Motion for Default 

(“MLB’s Opposition”) insofar as it confuses and distracts from the undisputed evidence that 

MLBAM has, as a factual matter, defaulted.  MLB’s Opposition raises a number of distractions and 

detours in what is essentially a sideshow to the very simple issue before this Court:  whether the 

Clerk should formally recognize MLBAM’s de-facto default by entering it in the record.   MLB’s 

Opposition further asserts numerous false statements of purported fact and false representations and 
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applications of law.   

Entry of default is proper and MLB’s Opposition on MLBAM’s behalf is without merit 

because, as fully detailed below: 

(1) MLB’s Opposition fails to provide any facts disputing Rule 55(a)’s elements: (1) proper 
service and (2) failure to appear or defend.  See Fed.R.Civ.P. 55(a);   
 

(2) This Court’s summary judgment ruling excluded MLBAM because MLBAM failed to 
appear and also as the direct result of MLB’s own misrepresentations in this Court; 

 
(3) Longstanding First Circuit law holds that MLBAM is not exempt from appearing or 

defending because of Steele’s “misnomer,” if any; 
 

(4) Rule 55(c)’s “good cause” factors, prematurely raised by MLB, nonetheless do not excuse 
MLBAM’s willful and bad faith failure to appear; 

 
(5) Entry of default would not be futile; 
 
(6) MLB represented to the First Circuit that conferring would be “fruitless,” and 

successfully waived a mandatory settlement conference on this basis; MLB misled the pro 
se Steele repeatedly in prior conferences, and has further failed to meaningfully respond 
to the undersigned’s recent attempts to confer in good faith. 
 

I.  MLB FAILS TO DISPROVE SERVICE OR FAILURE TO APPEAR 
 
1. MLB Fails to Show Facts Challenging Service of Process on MLBAM 

MLB fails to dispute that:   

(1) Service of Process was properly effected on November 17, 2008 at MLBAM’s principal 

place of business, 75 Ninth Avenue, 5th Floor, New York, NY 10011 on MLBAM and/or MLB.com 

(which are one and the same – see below).  See Exhibit 3 to Steele’s Memo in Support of Motion for 

Default (“Steele’s Motion”).  

 (2) MLBAM does business and is otherwise known as both “MLB.com” and “Major League 

Baseball.”  See Washington Secretary of State’s Commercial Fundraiser Profile Report, attached as 
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Exhibit 1 (MLBAM lists “MLB.com” and “Major League Baseball” under “other names used”). 

MLBAM’s President and CEO Bob Bowman confirmed this in a 2008 interview:  

“[ML]BAM’s nature is stealthy by design, only because the only brand that matters is 
MLB.com, RedSox.com, Dodgers.com, etc.  It’s interesting, some people here have their 
voicemail saying they are MLB Advanced Media. I always say I’m with MLB.com, because 
that’s the only brand that matters.” 
 
See Bob Bowman Interview, attached as Exhibit 2; 1  See also Exhibits 5-8 to Steele’s 

Motion.   

MLB.com is, in fact, MLBAM’s preferred name, as when MLB.com formed a “partnership” 

with Bloomberg L.P., on February 18, 2010.2  MLB.com, contrary to MLB’s characterization, is just 

another way of referring to MLBAM.3   

 (3) MLBAM/MLB.com operates out of the above fifth-floor New York address where 

service was effected.4 

2. MLB Fails to Refute MLBAM’s failure to Appear or Otherwise Defend 

MLB fails to meaningfully address this point, asserting only that any default against 

MLBAM would have to be set aside because MLB – not MLBAM -  has “filed a notice of appearance 

and defended the interests of Major League Baseball entities,” without noting the obvious contradiction 

that MLB also claims that MLBAM is a “separate legal entity” that was never served and has never 

                                                 
1See http://www.bizofbaseball.com/index.php?Itemid=81&id=1810&option=com_content&task=view  
2See  http://mlb.mlb.com/news/press_releases/press_release.jsp?ymd=20100218&content_id=8090252&vkey=pr_mlbcom&fext=.jsp&c_id=mlb  
3 This is no small point.  MLB’s Opposition specifically argues that “MLB.com” is nothing but a “URL” and that 
because the words “Advanced Media” do not appear on the summons successfully served on MLB.com at MLBAM’s 
headquarters, MLBAM is exempt from responding to a valid summons and complaint. 
4 MLB, in fact, makes no serious attempt to argue deficiency in the service of process on MLBAM stating matter-of-
factly:  “[o]ne of those summonses” - MLB evaded the other one – “was subsequently served successfully by the 
Marshals,” leaving out that the “one” that was “subsequently successfully served” was the one for  MLB.com, served at 
MLBAM’s headquarters.  MLB Opposition at 2.  See Exhibit 1; see also Exhibit 3 to Steele’s Motion. 
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been a party (which would necessarily include not being a party to MLB’s Summary Judgment 

Motion, which is true).  See MLB Opposition at 8 (emphasis supplied).  Although unclear, MLB 

seems to be attempting to make some sort of “limited appearance” without actually doing so, for 

MLBAM by filing an Opposition.  Obviously, MLBAM has either appeared or it has not – clearly it 

has not - and MLB’s position (if it can be called that) is legally and procedurally untenable.     

MLB is unable to disprove service on MLBAM or MLBAM’s failure to appear and, 

therefore, the Clerk must formally recognize MLBAM’s de-facto default by entering it into the 

record.  See U.S. v. $23,000 in U.S. Currency, 356 F.3d 157, 163 (1st Cir. 2004) (clerk’s entry of 

default formally recognizes a party’s failure to plead or defend); see also Coon v. Grenier, 867 F.2d 

73, 76 (1st Cir. 1989) (“entry of default [is] a clerical act and not a final judgment”); New York Life 

v. Brown 84 F.3d 137, 141 (5th Cir. 1996) (“default occurs when a defendant has failed to plead or 

otherwise respond to the complaint within the time required by the Federal Rules.  An entry of 

default is what the clerk enters when the default is established by affidavit or otherwise”) (emphasis 

original). 

II.  THIS COURT’S SUMMARY JUDGMENT RULING DID NOT APPLY TO 
MLBAM;  MLBAM DEFAULTED AND MLB’S OWN MISREPRESENTATIONS 
ENSURED MLBAM WAS NOT PART OF MLB’S MOTION OR THIS COURT’S 
RULING AND ORDER 

 
MLB’s argument that its Summary Judgment Motion and this Court’s order allowing it 

applied to “all defendants” barely merits a response, other than to refer this Court to Exhibits 10, 11, 

and 12 to Steele’s Motion.  Indeed, MLB made its own bed in this regard by voluntarily entering its 

appearance (while MLBAM defaulted), claiming misidentification, and changing the case caption so 

that, ultimately, the final motion and order related specifically and only to “Major League Baseball 
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Properties, Inc.” (i.e., MLB), which MLB affirmatively admits is a distinct entity from MLBAM.  

See MLB Opposition at 4-5. 

III.  MLBAM’S WILLFUL DEFAULT CANNOT BE EXCUSED BY ANY ALLEGED 
“MISNOMER” 

 
1. MLB Misrepresents Applicable Law, Affirmatively and by Omission 

MLB makes much of the technical details of how MLBAM was named in the pro se Steele’s 

Complaint and Amended Complaint, and the Court’s docket, yet cites to only one case – an 

inapposite one at that - and then blatantly misrepresents and falsely applies its holding: Specifically, 

MLB cites U.S. v. Feher, 2004 WL 1664011 (D. Mass.) for the propositions that (1) Steele “has 

only himself to blame” for his alleged misnomer, MLB Opposition at 1-2, and that (2) “it was 

Steele’s obligation” to “remedy that perceived inaccuracy” in the docket, MLB Opposition at 6.  A 

copy of Feher is attached as Exhibit 3 for this Court’s convenience and analysis.  Suffice it to say that 

the one paragraph unpublished decision exclusively addressed ambiguity as to proper service of 

process on an individual, and in no way spoke to or even referenced misnomer of a corporation (or 

otherwise) nor the accuracy of docket entries.   

2. The “Misnomer Rule,” Omitted from MLB’s Opposition, Prevents MLBAM From 
Avoiding Default5 
 

 MLB’s Opposition ignores the 600 pound gorilla in the room:  the numerous “misnomer 

cases” that apply squarely (and unfavorably to MLBAM) to the instant situation.  As detailed below 

– with ample citation - MLBAM’s default cannot be defeated by pointing to a technical naming 

error in Steele’s complaint or summons – if one exists -  because MLBAM was properly served; put 

                                                 
5 MLB’s omission here appears intentional, given the many – and easily found - cases addressing nearly identical facts, 
both in the First Circuit and elsewhere. 
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another way, MLBAM, once served, cannot hide behind MLB, which voluntarily appeared in its 

stead  - and then, when caught out, make a post-facto “I didn’t know you meant me” argument.6  

This is particularly the case where, as here, there is no doubt MLBAM had actual notice of 

the suit:  MLBAM not only claimed copyright ownership of the infringing work, but someone – 

MLB, MLBAM, another defendant - we don’t know – spoliated evidence by deleting MLBAM’s 

copyright notice from the infringing audiovisual prior to filing it (on three separate occasions) with 

this Court.   

For a detailed description of MLB’s altered version of MLBAM’s copyrighted audiovisual – 

what MLB calls the  “TBS Promo” (itself a misnomer – an intentional one) – and related facts and 

the parties’ arguments thereto,  which defendants filed with this Court, see Steele  June 18, 2010 

Affidavit with Steele September 15, 2009 Affidavit appended thereto, attached for the Court’s 

convenience as Exhibit 4 (originally attached to Steele’s Motion as Exhibit 13); see also Steele’s 

Appellate Brief, at 18-19, 38-41, attached as Exhibit 5 and Steele Appellate Reply Brief at 8-19, 

attached as Exhibit 6, 09-2571 (1st Cir.) (pending); see also July 28, 2010 Rule 11 letter to Clifford 

M. Sloan, attached at Exhibit 7; June 30, 2010 Letter to Christopher A.D. Hunt, attached as 

Exhibit 8; July 3, 2010 Letter to Clifford M. Sloan and Kenneth A. Plevan attached as Exhibit 9. 

There is also strong evidence that MLB and possibly other defendants, and likely their 

counsel, engaged in – and continue to engage in - a well-orchestrated plan to deceive this court, my 

client, and myself during these proceedings in order to conceal MLBAM.  See, e.g., Exhibits 4-9.  As 
                                                 
6 Lacking a substantive challenge to default, MLB resorts to high-handed dismissals of the pro se plaintiff’s “convoluted 
language.”  However, consider this:  in 1987 the MLB Promotion Corporation became MLB Properties, Inc., with a 
division d/b/a MLB Productions, owned by MLB Enterprises, Inc., promoted by MLB Advanced Media, L.P., owner of 
MLB.com, in turn owned by MLB Media Holdings, L.P. and MLB Advanced Media, Inc.  MLBAM manages all 
internet business for MLB entities, yet has no website of its.  
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noted above, in the business world, MLBAM is already known (or not known, as the case may be) as 

a “stealthy” company.  Indeed, MLBAM has been called “The Stealthy Money Machine” in part 

because it runs all of MLB’s websites (and hosts many more lucrative non-baseball websites, e.g., 

Bon Jovi’s, in addition to producing audiovisual commercials, such as the audiovisual at issue here), 

yet has no website of its own.7 

a. Misnomer is not a “Get Out of Jail Free Card” 

“As a general rule of federal law, the misnomer of a corporation in a summons is immaterial 

if it appears that the corporation could not have been, or was not, mislead.”  See In Re: Pharm. 

Indus., 307 F.Supp. 190, 196 (2004)  (D. Mass) (“pivotal determination is whether plaintiff actually 

serves the real party in interest with a copy of the complaint and summons,”  so that “notice of the 

need to respond has been given to the party in interest, albeit incorrectly named.”) See Id. at 195-

196 (emphasis supplied); (“service of process is not legally defective simply because the complaint 

misnames the defendant in some insignificant way.  Technical defects in the form of the summons 

and the complaint do not invalidate an otherwise proper and successful delivery of process”).  Id. at 

196. 

The longstanding objective standard in misnomer cases, as long ago explained by Professor 

Moore, is whether “it is reasonable to conclude that the plaintiff had in mind a particular entity or 

person, merely made a mistake as to the name, and actually served the entity or person intended; or 

whether plaintiff actually meant to serve and sue a different person.” See 2 Moore’s Federal Practice 

2d Ed., Sec. 4.44 at 1042 (as cited in Grandey v. Pacific Indemnity, 217 F.2d 27, 29 (5th Cir. 1954). 

                                                 
7 See http://www.hardballtimes.com/main/article/mlbam-the-stealthy-money-machine/  
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As the Supreme Court put it:  “the spirit and inclination of the rules favored decisions on the 

merits and rejected an approach that pleading is a game of skill in which one misstep may be 

decisive.”  See Schiavone v. Fortune, 477 U.S. 21, 27 (1986), as quoted in Hill v. Shelander, 924 

F.2d 1370, 1374-1375 (7th Cir. 1991) (the Supreme Court, “along with numerous lower court 

decisions, recognizes that legitimate legal claims may not be squelched when a party mistakenly 

identifies a party to be sued”) (pro se plaintiff’s complaint, “when read in its entirety plainly 

show[ed]” plaintiff’s intended defendant; “linchpin is notice”). 

While Steele’s complaint arguably may “technically [contain] an inaccurate reference to 

[MLBAM], there is no question that [MLBAM] received adequate notice that it was being sued, and 

that it owned [MLB.com], from which the liability at issue here stemmed.”  See U.S. v. Davis, 

261F.3d 1, 33 n. 25 (1st Cir. 2001) (intended defendant, notified of an action, may not defeat the 

action on account of misnomer defect in pleading).  See also Godfrey v. Eastern Gas, 71 F.Supp. 

175, 177 (D. Mass. 1947) (plaintiff, trying to sue owner of property, made it “reasonable to 

conclude that he meant to sue…  whichever was the [property] owner” and owner, properly served, 

could not “avoid its rightful obligation”  through plaintiff’s “technical error” where defendant “had 

notice of plaintiff’s claim from the outset.”). 

Where MLBAM/MLB.com is (1) in the multimedia business (baseball and non-baseball) 

and the claimed copyright owner of the work at issue – clearly the target of Steele’s complaints; (2) 

located at 75 9th Avenue, Fifth Floor, New York City; and (3) accepted service of process directed to 

“MLB.com” at that address; 

And MLB, on the other hand, is (1) strictly in the baseball business (given the limitations of 
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their anti-trust exemption); (2) located at 245 Park Avenue, 31st Floor, New York City; and (3) 

actively evaded service of process directed to “Major League Baseball c/o Bud Selig” at 245 Park 

Avenue, neither MLB nor MLBAM can credibly claim to have been “misled” by an alleged defect in 

naming MLBAM in the summons and complaint:  “[w]ithout amendment the process…  adequately 

named [MLBAM] and was sufficient to bring it into court.”  See U.S. v. A.H. Fischer, 162 F.2s 872, 

873 (4th Cir. 1947) (“A suit at law is not a children’s game, but a serious effort…  to administer 

justice; and the purpose of process is to bring parties into court.  If it names them in such terms that 

every intelligent person understands who is meant, as is the case here, it has fulfilled its purpose; and 

courts should not put themselves in the position of failing to recognize what is apparent to everyone 

else.”) 

b. MLB and MLBAM Jointly Attempted to Conceal MLBAM 
 

MLB successfully evaded service on the same day that MLBAM was successfully served.  See 

Steele Motion at 2-3 and Exhibits 3 and 4 thereto.  MLB later voluntarily appeared, stating in its 

filings that it had been “misidentified in the Complaint as ‘Major League Baseball/MLB 

Productions.’”8  MLBAM, following MLB’s appearance, simply laid low, let Skadden Arps, 

ostensibly appearing only for MLB, fight the pro se Steele, while MLBAM waited and “hoped that it 

would all go away.”  See McKinnon v. Kwong Wah, 83 F.3d 498, 503-504 (1st Cir. 1996) 

(affirming District Court’s denial of defendants’ motion to lift default and file late answer where 

record showed each defendant properly served and “at least some of the defendants” were aware of 

                                                 
8 See e.g., Defendants’ Motion to Dismiss, attached as Exhibit 10. 
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pending legal problems).9   

MLB’s appearance  - voluntary, though not obviously so, given that service on MLBAM had 

been confirmed - and MLB’s casual claim that it was “misidentified” in the complaint, kept 

MLBAM hidden, lulled the pro se Steele (and this Court) into reasonably trusting that the intended 

party was served and had filed its appearance.   

Of course, “misidentified” or not; voluntary or not, MLB’s appearance provides no legal 

cover for MLBAM’s failure to appear.  See FDIC v. Francisco Inv. Corp., 873 F.2d 474, 478 (1st 

Cir. 1989) (“upon proper notification of pending action parties must respond diligently” or face 

“harsh consequences.”), and cases cited above.    

In fact, MLB’s skillful – and, indeed, ongoing - misrepresentation of itself by appearing to 

“defend the interests of Major League Baseball entities,” MLB Opposition at 8, in order to 

intentionally hide the willfully defaulting MLBAM constitutes sanctionable conduct.  See Zocaras v. 

Castro 465 F.3d 479, 484 (11th Cir. 2006) (appearing in a case “under a false name deliberately, and 

without sufficient justification, certainly qualifies as flagrant contempt for the judicial process and 

amounts to behavior that transcends the interests of the parties in the underlying action.”).  

MLBAM may not turn this case into “as masquerade party” or “game of judicial hide-n-seek” by 

offering Steele the “added challenge of uncovering [MLBAM’s] real name.”  Id. (litigation 

sometimes spoken of as “a search for truth, but the parties ought not have to search for each other’s 

true identity”).   

In addition, MLBAM, “[i]n a spell of speciousness…  argues [that Steele] could have 

                                                 
9 Here, of course, MLBAM denies - without evidence or explanation - proper service and default has not yet entered. 
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uncovered [MLB’s] falsehood earlier if [he] had diligently pursued [his] discovery rights.”  Id. at 485.  

See also MLB’s Opposition at 6-8.   

Finally, as referenced above, MLB cites no contrary authority, instead falsely citing to 

inapposite law, i.e., Feher, 2004 WL 1664011 (D. Mass.).  See Exhibit 3.  

IV.  MLB FAILS TO SHOW “GOOD CAUSE” PURSUANT TO RULE 55(c) FOR 
MLBAM’S WILLFUL DEFAULT 

 
MLB argues entry of default would be removed “for good cause in any event.”  MLB 

Opposition at 8.  MLB appears to invoke Rule 55(c), albeit prematurely.  In so doing, MLB carries 

the burden of demonstrating good cause, including showing that its default was not “willful.”  See 

Indigo America v. Big Impressions, 597 F.3d 1, 3 (1st Cir. 2010);  see also KPS v. Designs by FMC, 

318 F.3d 1, 12-13 (1st Cir. 2003).10 

Entry of default provides the Court with “a useful remedy when a litigant is confronted by 

an obstructionist adversary” and the entry of default “plays a constructive role in maintaining the 

orderly and efficient administration of justice.”  Id. at 13. 

Intentional default – willfulness, as well as good faith – may be weighed heavily in 

considering removal of a default because Rule 55(c) expresses the “inherent equity power of the 

federal courts” and a district court may, therefore, “accord dispositive weight to one of the familiar 

factors or other relevant equitable factors.”  Id. at 12-13. 

The First Circuit has held - in the analogous context of a Rule 60(b) motion - that it will 

“ordinarily uphold a refusal to vacate a default judgment entered against a willfully defaulting party.”  

                                                 
10 Other Rule 55(c) factors commonly – but not necessarily - looked at include prejudice to plaintiff, whether defendant 
has a meritorious defense, defendant’s explanation for its default, the parties’ good faith, the amount of money involved, 
and the timing of the motion to set aside the default.  See Indigo America 597 F.3d at 3, citing KPS, 318 F.3d at 12. 
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See Ungar v. PLO, 599 F.3d 79, 84 (1st Cir. 2010) (also noting that the Supreme Court “wrote that 

to justify relief [under Rule 60(b)], a party must show extraordinary circumstances suggesting that 

the party is faultless in the delay,” citing Pioneer Investment Services v. Brunswick Associates, 507 

U.S. 380, 393 (1993)). 

In KPS, 318 F.3d 1, above, the district court denied a defendant’s Rule 55(c) motion on the 

basis of defendant’s misconduct in willfully defaulting, characterizing defendant’s behavior as 

“stonewalling” and remarking on defendant’s “duplicitiousness,” pointing to “inconsistencies and 

implausibilities” in defendant’s representations, and finding several of defendant’s “representations” 

in affidavits “to be incredible.”  Id. at 14. 

The KPS district court “explicitly disbelieved” one of defendant’s stories -  but believed the 

plaintiff’s affidavit “concerning [defendant’s] intransigence.”  Id.  The district court denied 

defendant’s motion to remove the default from the bench, stating:  “And because I do not credit 

these stories, because I do not find there to be good cause to remove the default, the motion to 

remove the default is denied.”  Id. 

The First Circuit affirmed, holding that the district court’s lack of analysis of other Rule 

55(c) factors was not an abuse of discretion:  “Indeed, we think that the district court’s ruling was 

entirely defensible.”  Id.  The Court explained that when the district court rejected defendant’s 

attempt to “demonstrate a lack of willfulness,” defendant “was effectively left with no explanation for 

the default.”  Id. (emphasis original). 

Here, MLB does not even attempt to explain co-defendant MLBAM’s default,  instead, 

MLB  – apparently with inside knowledge of what happened at 3:00 p.m. on November 17, 2008,  
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at MLBAM headquarters on the fifth floor of 75 Ninth Street – denies MLBAM was even served.   

The KPS Court also examined two other common Rule 55(c) factors – despite the district 

court’s failure to explicitly address them - finding that the district court did not err in its implicit 

rejection of defendant’s meritorious defense claim, which the Court inferred from the district court’s 

comment on defendant’s “stonewalling.”  Id. at 14-15.  The Court pointed out that defendant’s 

evidentiary materials in support of its case on the merits were all “internally generated,” on which the 

district court took “a dim view.”  Id. at 15. 

A “dim view”  - at a minimum - is equally warranted here because the defaulting MLBAM’s 

covert proxy, MLB, submitted an altered audiovisual with MLBAM’s copyright notice removed. 

In examining the prejudice factor, the KPS Court noted that “[t]he issue is not mere delay, 

but rather its accompanying dangers:  loss of evidence, increased difficulties of discovery, or 

enhanced opportunity for fraud or collusion.”  Id.   

Unfortunately, the record here indicates that “fraud or collusion” has already occurred.  See 

Exhibits 4-9; see also Steele’s Motion and Exhibits thereto.  As for discovery, MLB refused to 

provide Steele (or, by extension, this Court) with a copy of the unaltered audiovisual and continues 

to “stonewall” in defending its indefensible spoliation.  See Exhibit 7 at 6-7, Exhibits 4-6, 8, 9. 

Despite the district court’s limited analysis on other Rule 55(c) factors, the Court found that 

the district court “correctly gave significant weight to two other factors – the nature of [defendant’s] 

explanation for the default and the good faith of the parties.”  Id.  The Court noted that defendant 

had “fabricated” an explanation – which “goes to the nature of the explanation as well as to 

[defendant’s] good faith.”  Id. 
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The Court continued: 

We have noted before that “courts have inherent power to dismiss an 
action when a party has willfully deceived the court and engaged in 
conduct utterly inconsistent with the orderly administration of 
justice.” Aoude v. Mobil Oil Corp., 892 F.2d 1115, 1119 (1st 
Cir.1989) (quoting Wyle v. R.J. Reynolds Indus., 709 F.2d 585, 589 
(9th Cir.1983)); see also id. (quoting Link v. Wabash R.R. Co., 370 
U.S. 626, 630-31, 82 S.Ct. 1386, 8 L.Ed.2d 734 (1962)) (“It is 
apodictic that federal courts possess plenary authority ‘to manage 
their own affairs so as to achieve the orderly and expeditious 
disposition of cases.’ ”). In light of these determinations of fabrication 
and bad faith, and its consideration of other salient factors, the 
district court did not abuse its discretion in refusing to set aside the 
default. 
 

Id. at 15. 
 
 MLBAM has yet to appear - even with default looming.11  Instead, MLB defends the 

“separate legal entity,” MLBAM, with which MLB can only say it is “familiar.”  See Orlinsky 

Declaration ¶ 4 (appended to MLB’s Opposition).  MLB’s vicarious Opposition to a motion to 

which it is neither a party nor the target -  as with MLB’s voluntary notice of appearance to defend 

the properly served but furtive MLBAM - is, to put it mildly, curious. 

MLB’s actions make sense only if MLB and MLBAM are working together – colluding, in 

fact - to improperly shield MLBAM from Steele’s lawsuit and corrupting the entire judicial process 

in the proceedings.  See, e.g., Aoude v. Mobil Oil Corp., 892 F.2d 1115, 1119 (1st Cir.1989). 

Common sense dictates that a non-colluding defendant might be indifferent – or even 

relieved – by the entry of default against a co-defendant, given that the defaulting defendant may 

offset or otherwise absorb some of a victorious plaintiff’s award or even result in termination of the 

                                                 
11I have twice asked, in writing, both MLB’s counsel and MLBAM’s General Counsel whether MLB’s counsel also 
represents MLBAM, but my requests have been ignored.  See Exhibits 7-9. 
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litigation entirely.   

Here, MLB, on the other hand, vigorously defends MLBAM, suggesting they are working in 

concert, sub rosa.  See Godfrey v. Eastern Gas, 71 F.Supp. 175 (D. Mass. 1947) (in “misnomer” 

case, fact that counsel for named party defended motion to amend complaint as to misnamed party 

“would make it appear” that counsel represented both entities, since “effect of allowance of that 

motion” would have eliminated named party from case; held case was one of “misnomer,” not 

“mistake of parties;” defendant’s motion for summary judgment based on “mistake of parties” 

denied).12 

V.  ENTRY OF DEFAULT WOULD NOT BE FUTILE  
 

MLB’s claim of futility as to entry of default against its co-defendant MLBAM lacks basis in 

fact and law.  First, this Court’s Order allowing summary judgment as to certain defendants – but 

not MLBAM – in no way precludes default against “any possible defendant.”  MLB Opposition at 8 

(emphasis original).  This Court’s order did not apply to MLBAM – in part because of MLB’s (thus 

far successful) efforts to hide MLBAM from the outset - and was narrowly tailored to the issue of 

substantial similarity.  See Exhibits 10-12 to Steele’s Motion.     

The order, therefore, by design did not address Steele’s numerous factual allegations that 

“state a claim” of copyright infringement through, for example, unauthorized digital “copying and 

dragging or cutting and pasting parts of [Steele’s] music.”  See Steele Complaint (October 8, 2008 ¶ 

29).  This factual allegation claims infringement by digital reproduction, a claim that was not 

                                                 
12 MLB’s conclusory assertion – on behalf of MLBAM, no less – that it did not have notice until June 18, 2010 is not 
credible given that they were properly served and given the undisputed facts referenced. 

Case 1:08-cv-11727-NMG   Document 124    Filed 07/26/10   Page 15 of 19

452



16 
 

addressed by this Court’s Order. 13  See 17 U.S.C. 106 (1); See also Exhibits 10-12 to Steele’s 

Motion.   

Second, MLB has already challenged – and lost - Steele’s ability to “state a claim.  See 

Defendants’ Motion to Dismiss attached as Exhibit 10, and Order on Motion to Dismiss, Docket 

Entry 85.  MLB seeks to apply this Court’s Summary Judgment ruling to facts the Court did not 

address and on a legal standard upon which MLB lost, in order to benefit a party to whom this 

Court’s ruling did not apply,.  Id.  MLB’s twisted logic cannot refute that MLBAM, in defaulting, 

will admit facts which constitute copyright infringement by digital duplication. 

VI.  MLB HAS FAILED TO CONFER IN GOOD FAITH 
 

The undersigned failed to include a Local Rule 7.1(A)(2) Certification it Steel’s Motion.14  

My omission was not intentional as I misread the rule as requiring a conference between counsel to 

necessarily include counsel to the party subject to the motion.  Given MLBAM’s failure to appear, 

there was – and is, as far as I can divine – no counsel for MLBAM with whom to confer.   

More to the point, a conference with MLB’s counsel – even if they did represent MLBAM - 

on my request for entry of default as to MLBAM would have been fruitless.  See Struzziero v. 

Lifetouch National School Studios, 677 F.Supp. 2d 350, 354 (D. Mass 2009) (declining to decide 

pending motions based on failure to confer and file 7.1(A)(2) certificate because “counsel conferred 

throughout the case” and attended a settlement conference one year prior and “another conference 

was, therefore, likely to be futile.”)  See also A.G. Edwards v. New England Telephone, 86 F.3d 

                                                 
13 Digital duplication by “[U]sers who download files containing copyrighted music violate[s] plaintiffs’ reproduction 
rights.” A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004 (9th Cir. 2001). 
14 The undersigned recognizes that Local Rule 7.1 certification requirement is not optional and takes responsibility for 
the omission.  However, as detailed below, and as supported by prior decisions of this Court and the First Circuit, the 
omission of a Rule 7.1 certificate will be found harmless when conferring would, as here, clearly be fruitless. 
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1146, 1996 WL 267276 (C.A. 1 (Mass) (unpublished)) (affirming district court’s denial of Rule 

7.1(A)(2) motion because the parties “attended a non-productive settlement conference” a year and a 

half earlier, six weeks after which the motion without the 7.1(A)(2) certificate was filed). 

Here, Steele has repeatedly sought to confer with defendants in good faith, starting at least 

six months prior to filing suit on October 8, 2008.  See, e.g., Steele letters to and from ASCAP, 

which purported - but failed - to act as mediator between Steele and defendants Bongiovi, 

Sony/ATV Tunes LLC, and Sambora, among others (March 25 & April 20, 2008); Steele’s 

handwritten note to defendant Bongiovi (which ASCAP confirmed was personally handed to Mr. 

Bongiovi) (April 10, 2008); cease and desist letter to TBS (September 29, 2008), attached as Exhibit 

11. 

Once Steele filed his complaint, he communicated in good faith regularly with defense 

counsel Christopher Clark during the course of the litigation.  Unfortunately, Clark’s 

communications were not made in reciprocal good faith, as detailed in Exhibit 4.15   

On March 17, 2009, Steele issued a good faith and detailed written settlement offer to 

defendants, stating that he was “willing to negotiate with any of the parties.”   See Exhibit 12.  

Defendants rejected Steele’s settlement offer and negotiation overture. 

The First Circuit, on December 1, 2009, issued a Notice of Mandatory Pre-Argument 

Settlement Conference to be held on January 14, 2010.  See Exhibit 13.  On December 18, 2009, 

MLB’s counsel, Clifford M. Sloan, wrote the First Circuit Settlement Counsel, Justice Patrick J. 

                                                 
15 Among other things, Steele assented to Clark’s request to file a reply to Steele’s opposition to defendants’ summary 
judgment motion.  However, defendants later stated falsely in their motion for leave that Steele had refused Clark’s 
request.  See Exhibit 4, at 7-8. 
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King, requesting the conference be waived and stating that settlement discussions would be “futile 

and unproductive” and that there is “no possibility of settlement prior to a decision by the First 

Circuit unless the appellants withdraw this appeal for no consideration.”  See Exhibit 14.   

That evening I wrote to Justice King in response to Mr. Sloan’s letter, objecting to the 

requested waiver and pointing out that defense counsel “never once agreed to settlement discussions 

with Steele, despite numerous requests” and, therefore, Sloan’s comments about the futility of a 

settlement conference were speculative “since defendants have never engaged in good faith 

settlement talks with Steele.”  See Exhibit 15 (emphasis original).  Justice King, after conferring with 

Mr. Sloan, called me to inform me that he was allowing Mr. Sloan’s request for waiver.  See Exhibit 

16. 

Finally, it is worth pointing out that nine days ago - on June 28, 2010 – I attempted in good 

faith to resolve a number of very serious and contentious issues in a letter to Mr. Sloan, and invited 

him to address the issues raised in my letter.  See Exhibit 7.  My letter was sent after I filed Steele’s 

Motion, but two days before MLB filed their Opposition in which they accused me of failing to 

confer in good faith.  On July 1, 2010, after filing their Opposition, MLB’s counsel Kenneth A. 

Plevan, on Mr. Sloan’s behalf, responded to my letter, but failed to meaningfully respond to the 

serious issues raised in good faith in my letter.  See Exhibit 8.   

Despite MLB’s accusation in their Opposition and MLB’s counsel’s failure to address the 

issues raised in my letter, I nonetheless wrote back to Mr. Plevan on July 3, 2010, again inviting, in 

good faith, information, explanation, or clarification of certain events that I believed – and still 

believe – constitute sanctionable misconduct.  See Exhibit 9.   
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As I stated in both of my letters, I was reaching out informally, in good faith, and out of an 

abundance of caution, in an effort to obviate the need for a Rule 11 motion for sanctions.  See 

Exhibits 7-9.  Rule 11 does not require such informal communications prior to serving a formal 

motion, but I felt it was the right thing to do. 

WHEREFORE, Plaintiffs respectfully request that this Honorable Court allow Plaintiffs’ 

Rule 55(a) Motion for Entry of Default as to Defendant MLB Advanced Media, L.P. for Failure to 

Plead or Otherwise Defend. 

 

Dated: July 26, 2010    Respectfully submitted, 

 
/s/ Christopher A.D. Hunt_____ 
Christopher A.D. Hunt (BBO# 634808) 
THE HUNT LAW FIRM LLC 
10 Heron Lane 
Hopedale, MA 01747 
(508) 966-7300 
(508) 478-0595 (fax) 
cadhunt@earthlink.net 

 
 

 
CERTIFICATE OF SERVICE 

 
I, Christopher A.D. Hunt, hereby certify that this document filed through the ECF 

system will be sent electronically to the registered participants as identified on the Notice of 
Electronic Filing and paper copies will be sent to those indicated as non-registered participants 
on July 26, 2010. 

  
Dated: July 26, 2010        
 

 /s/ Christopher A.D. Hunt__ 
Christopher A.D. Hunt 
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Charities: Commercial Fundraiser Profile Report

http://www.sos.wa.gov/charities/search_detail_cfr.aspx?cfr_id=23377[7/5/2010 11:55:38 AM]

 

Charities Program

 PRINT THIS PAGE

Commercial Fundraiser Profile Report « Back

MLB Advanced Media, LP 

Mailing Address:
ATTN: M. Sapherstein, VP/Dep Gen Counsel
75 Ninth Avenue, 5th Floor
NEW YORK NY 10011

Street Address:
75 Ninth Avenue
5th Floor
NEW YORK NY 10011

Registration #23377  

 

Registration Status Not Registered

Other Names Used Major League Baseball
MLB.com

Phone (212)485-3444

Fax ()-

Email
Web Site www.mlb.com

Federal EIN 13-4138913

The following financial information has been provided to the Office of the Secretary of State by the above-named organization. Figures
are for the organization's fiscal year ending .

Contributions According to the financial information shown at left, % of the contributions raised by this
organization were returned to or retained by the charity client(s).Amount to Charity Clients

Some Commercial  Fundraisers are not required to submit financial  information.  If  the financial  report displayed contains zeros or  outdated information,  it is possible  that  the organization is newly  registered.
Please contact  the Charities Program for more specific  information.

Commercial Fundraiser's Comments Regarding Solicitation Report

Commercial Fundraiser's Solicitation Comments

Charities Who Have Retained the Services of the Commercial Fundraiser
None reported

Return to Search List

Address Confidentiality Domestic Partnerships Medals of Merit & Valor

Home Charity Search For Donors For Charities For Fundraisers For Trusts

All Forms
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Apostilles
Archives
Charities
Corporations
Digital Signatures

Elections & Voting
Heritage Center
International Trade
Legacy Project
Library

Newsroom
Productivity Board
State Flag
State Seal
Washington History

Available RSS Feeds: News Blog More...

Phone Numbers | Privacy Policy | Accessibility

Washington Secretary of State
801 Capitol Way South
PO Box 40234, Olympia WA 98504-0234
(360) 725-0378

Translate our site into:
Select Language

Powered by Translate

Case 1:08-cv-11727-NMG   Document 124-1    Filed 07/26/10   Page 3 of 31

459

http://www.sos.wa.gov/corps/apostilles
http://www.sos.wa.gov/archives
http://www.sos.wa.gov/charities
http://www.sos.wa.gov/corps
http://www.sos.wa.gov/ea
http://www.sos.wa.gov/elections
http://www.sos.wa.gov/heritage
http://www.sos.wa.gov/itrade
http://www.sos.wa.gov/legacyproject/
http://www.sos.wa.gov/library
http://www.sos.wa.gov/office/news_releases.aspx
http://www.sos.wa.gov/productivityboard
http://www.sos.wa.gov/flag
http://www.sos.wa.gov/seal
http://www.sos.wa.gov/history
http://www.sos.wa.gov/rss/OSOSHeadlines.xml
http://blogs.secstate.wa.gov/FromOurCorner/index.php/feed/
http://www.sos.wa.gov/office/AvailableRSSFeeds.aspx
https://fortress.wa.gov/sos/staff
http://www.sos.wa.gov/office/
http://www.sos.wa.gov/office/privacy.aspx
http://www.sos.wa.gov/office/accessibility.aspx
http://translate.google.com/
http://translate.google.com/


 

 

 

 

 

 

EXHIBIT 2 

Case 1:08-cv-11727-NMG   Document 124-1    Filed 07/26/10   Page 4 of 31

460



Case 1:08-cv-11727-NMG   Document 124-1    Filed 07/26/10   Page 5 of 31

461



Case 1:08-cv-11727-NMG   Document 124-1    Filed 07/26/10   Page 6 of 31

462



Case 1:08-cv-11727-NMG   Document 124-1    Filed 07/26/10   Page 7 of 31

463



Case 1:08-cv-11727-NMG   Document 124-1    Filed 07/26/10   Page 8 of 31

464



Case 1:08-cv-11727-NMG   Document 124-1    Filed 07/26/10   Page 9 of 31

465



Case 1:08-cv-11727-NMG   Document 124-1    Filed 07/26/10   Page 10 of 31

466



Case 1:08-cv-11727-NMG   Document 124-1    Filed 07/26/10   Page 11 of 31

467



Case 1:08-cv-11727-NMG   Document 124-1    Filed 07/26/10   Page 12 of 31

468



Case 1:08-cv-11727-NMG   Document 124-1    Filed 07/26/10   Page 13 of 31

469



Case 1:08-cv-11727-NMG   Document 124-1    Filed 07/26/10   Page 14 of 31

470



Case 1:08-cv-11727-NMG   Document 124-1    Filed 07/26/10   Page 15 of 31

471



Case 1:08-cv-11727-NMG   Document 124-1    Filed 07/26/10   Page 16 of 31

472



 

 

 

 

 

 

EXHIBIT 3 

Case 1:08-cv-11727-NMG   Document 124-1    Filed 07/26/10   Page 17 of 31

473



Only the Westlaw citation is currently
available.

United States District Court,
D. Massachusetts.

UNITED STATES OF AMERICA
v.

Jayne E. FEHER
No. Civ.A.04-10504-RWZ.

July 26, 2004.

Christopher R. Donato, United States At-
torney's Office, Boston, MA, for Plaintiff.

MEMORANDUM OF DECISION

ZOBEL, J.

*1 Plaintiff United States moves for a de-
fault judgment. However, it is unclear that
defendant was properly served under Rule
4(e), which requires delivery of “a copy of
the summons and of the complaint to the
individual personally or by leaving copies
thereof at the individual's dwelling house
or usual place of abode with some person
of suitable age and discretion then residing
therein....” Fed.R.Civ.P. 4(e)(2). Although
the return of service by the U.S. Marshal
states that personal service was made, it
also contains the cryptic remark “no re-
sponse.” Because there exists significant
ambiguity as to whether proper service was
in fact effected, plaintiff's motion is
denied.

D.Mass.,2004.
U.S. v. Feher
Not Reported in F.Supp.2d, 2004 WL
1664011 (D.Mass.)

END OF DOCUMENT

Page 1
Not Reported in F.Supp.2d, 2004 WL 1664011 (D.Mass.)
(Cite as: 2004 WL 1664011 (D.Mass.))

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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No. 09-2571 
 

United States Court Of Appeals 
For the First Circuit 

 
SAMUEL BARTLEY STEELE; BART STEELE PUBLISHING; STEELE RECORDZ 

 
Plaintiffs – Appellants  

 
v. 
 

TURNER BROADCASTING SYSTEM, INC.; TIME WARNER, INC.; JON 
BONGIOVI, individually and d/b/a Bon Jovi Publishing; RICHARD SAMBORA, individually and 

d/b/a Aggressive Music; WILLIAM FALCONE, individually and d/b/a Pretty Blue Songs; FOX 
BROADCASTING CO.; MAJOR LEAGUE BASEBALL PROPERTIES, INC.; MLB 

PRODUCTIONS, A&E; A&E/AETV; BON JOVI; AEG LIVE, LLC; MARK SHIMMEL 
MUSIC; VECTOR MANAGEMENT; AGGRESSIVE MUSIC, a/k/a Sony ATV Tunes; BON 

JOVI PUBLISHING; UNIVERSAL MUSIC PUBLISHING GROUP; UNIVERSAL 
POLYGRAM INTERNATIONAL PUBLISHING, INC., PRETTY BLUE SONGS; SONY ATV 

TUNES; KOBALT MUSIC PUBLISHING AMERICA, INC.; BOSTON RED SOX  
 

Defendants – Appellees   
 

THE AMERICAN SOCIETY OF COMPOSERS; FOX TELEVISION STATIONS, 
INC.; ISLAND RECORDS, a/k/a Island Def Jam Records; BIGGER PICTURE CINEMA CO.,  

 
Defendants 

 
APPEAL FROM THE U.S. DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

 
BRIEF OF APPELLANTS SAMUEL BARTLEY STEELE; BART STEELE 

PUBLISHING; STEELE RECORDZ 
 

Christopher A.D. Hunt 
The Hunt Law Firm LLC 
10 Heron Lane 
Hopedale, MA 01747 
(508) 966-7300 
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II. The MLB Audiovisual 

In July 2006, appellees MLB, TBS, and Fox announced a seven-year deal 

whereby baseball playoffs would be broadcast exclusively on cable television beginning 

in 2007.  App-26.  To promote this new arrangement, MLB produced the 2:38:90-

long audiovisual advertisement at issue (“MLB Audiovisual”), which included a 

2:38:90-long version of "I Love This Town" as part of its soundtrack.  App-26-27, 65.   

A company called "MLB Advanced Media" ("MLBAM") owns the copyright to 

the MLB Audiovisual; unfortunately, as detailed in the next section, MLB submitted 

an altered or otherwise inaccurate copy of its Audiovisual with its summary judgment 

papers, which no longer shows the MLBAM copyright notice at the end.4

http://mlb.mlb.com/media/player/mp_tpl_3_1.jsp?w_id=595113&w=/2007/o
pen/commercial/082707_tbs_bonjovi_ps_promo_400.wmv&pid=gen_video&vid=1
&mid=200708272173402&cid=mlb&fid=gen_video400&v=2

  The actual 

MLB Audiovisual (with the MLBAM copyright notice at the end) can be seen by 

clicking on this link to MLB’s website:   

  
 

a. The Altered MLB Audiovisual  

MLB filed with the district court an altered or otherwise incorrect - and 

materially different - version of the MLB Audiovisual (the "Altered Audiovisual").  

                                                 
4 The record, therefore, does not contain a copy of the actual MLB Audiovisual. 
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App-68, 511.5  The Altered Audiovisual has 12 seconds of "dead air" in the beginning 

and does not have the final seconds showing the MLBAM copyright notice, “© 2007 

MLBAM”.  App-68, 511.  The Altered Audiovisual is 2:46-long; not 2:38:90-long 

like both the actual MLB Audiovisual and Steele's Song.  App-515.6

III. The District Court’s Sua Sponte Discovery Limitation 

 

On March 24, 2009, Steele, pro se, and MLB filed their Joint Statement 

Pursuant to Rules 26(f) and Local Rule 16.1(d) (“Joint Statement”).  App-366.  Steele 

and MLB agreed to a phased discovery schedule.  App-369-371. 

On March 31, 2009 the district court stated “what I am inclined to do is to 

permit the plaintiff to have a limited amount of discovery on specifically that issue, 

that is, do substantial similarity of the composition and the alleged copyright 

infringing song... before we get into the more extensive discovery that would be called 

for in this case gets beyond the summary judgment point of view."  App-394 

(emphasis supplied).  Neither side had requested such a limited discovery period.  

App-369-370.   

                                                 
5 The CD Exhibit with the Altered Audiovisual is attached to App-511. 
6 The MLB Audiovisual with Steele’s Song substituted for the original soundtrack, is 
on a CD at App-515.   
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to numerous facts showing substantial similarity between the MLB Audiovisual as a 

whole to Steele’s Song.  See X, below. 

The confusion and resulting prejudice to Steele could have easily been avoided.  

The district court’s order disallowing discovery on access and copying prevented Steele 

from effectively pursuing his claim of – or even discovering evidence of - infringement 

by reproduction or synch rights violations.  The district court’s analyses of these 

claims – to extent it did any - was superficial, at best, because it did not consider any 

evidence that did not fit into the rubric of “substantial similarity.”  See Section XI, 

below.  

V. MLB’s Altered Audiovisual, Misstatements and Misrepresentations, Led 
the District Court’s Analysis Astray16

 
 

MLB filed misleading evidence and made inaccurate factual and legal 

statements in the district court.  The district court’s errors likely resulted from 

adopting – oft-times verbatim – the flawed arguments set forth by MLB. 

 

 

 

                                                 
16 MLB's evidence and statements in the district court are relevant insofar as they were 
relied upon heavily by the district court at summary judgment.   
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a. MLB’s Altered Audiovisual 

MLB attached to its summary judgment papers (and, earlier, to its motion to 

dismiss papers) a supposedly "true and correct" copy of the MLB Audiovisual that 

was, in fact, materially different from the actual MLB Audiovisual.   App-511.   

The Altered Audiovisual was materially different from the actual MLB 

Audiovisual in at least two ways:   First, the copyright notice at the end of the MLB 

Audiovisual (seen below) did not appear on the Unpublished Audiovisual submitted 

to the district court.  App-511.17   

 
                                                 
17 To see the actual MLB Audiovisual, including the copyright notice, see: 
http://mlb.mlb.com/media/player/mp_tpl_3_1.jsp?w_id=595113&w=/2007/open/co
mmercial/082707_tbs_bonjovi_ps_promo_400.wmv&pid=gen_video&vid=1&mid=
200708272173402&cid=mlb&fid=gen_video400&v=2  
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 This omission - intentional or not - buttressed MLB’s other efforts, in its 

papers and at argument, to blur the statutory distinction between “musical” and 

“audiovisual” works, which then directly contributed to the district court's flawed 

summary judgment analysis.  In fact, the district court’s summary judgment opinion 

closely followed the flawed analysis urged by MLB in its motion to dismiss and 

motion for summary judgment, which improperly divided and subdivided the works 

into nearly-identical subheadings:  “Music Comparison;” “Lyrics Comparison;” and a 

last section on the MLB Audiovisual (called “Turner Promo” in district court).  App-

51-55 (Motion to Dismiss); App-465-472 (Motion for Summary Judgment); App-

773-778 (District Court’s Summary Judgment Opinion). 

The MLBAM copyright notice of the MLB Audiovisual, which, by definition, 

includes the Bon Jovi soundtrack, clearly showed the legal unity of copyrighted 

audiovisual works.  See 17 U.S.C. § 101.  Unity of authorship and legal indivisibility 

of the MLB Audiovisual, however, were inconsistent with the analytical framework 

MLB invented for the district court.  MLB focused on separate comparisons between 

(1) the MLB Audiovisual's video and the Steele Song’s “lyrics,” and (2) the MLB 

Audiovisual's soundtrack with the Steele Song’s music.  App-51-55.  The absence of 
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the copyright notice also kept from the district court the major role of MLBAM – 

who was not a defendant - in the creation of the MLB Audiovisual.  

Second, on playback the Altered Audiovisual does not start until twelve seconds 

of "dead air" have passed, whereas the actual MLB Audiovisual begins immediately.  

Id.  The Altered Audiovisual, accordingly, is 2:46 long, unlike the Steele Song and 

MLB Audiovisual, each of which is 2:38:90 long.  App-511, 515.  This longer version 

appeared to support MLB’s incorrect assertions that the MLB Audiovisual and Steele 

Song don’t start at the same time and don’t line up.  App-55-56.   

b. MLB’s Misstatement of Facts and Law to the District Court  
 
MLB misrepresented crucial facts, misstated applicable law, and otherwise 

pushed a misguided legal analysis on the district court from the outset of the district 

court proceedings, with MLB’s first substantive papers – their motions to dismiss.  

App-40-58.  While there are too many instances to list here of MLB misstatements in 

its attempt to misdirect the district court in its analysis - which was largely successful - 

but the following examples are illustrative: 

MLB asserted, in its Memorandum in Support of its Motion to Dismiss that 

the MLB Audiovisual combined baseball images with "a song entitled 'I Love This 

Town' by Bon Jovi,”  App-46.  This is false.  "I Love This Town" is a 4:38 musical 
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TURNER BROADCASTING SYSTEM, INC.; TIME WARNER, INC.; JON 
BONGIOVI, individually and d/b/a Bon Jovi Publishing; RICHARD SAMBORA, individually and 

d/b/a Aggressive Music; WILLIAM FALCONE, individually and d/b/a Pretty Blue Songs; FOX 
BROADCASTING CO.; MAJOR LEAGUE BASEBALL PROPERTIES, INC.; MLB 

PRODUCTIONS, A&E; A&E/AETV; BON JOVI; AEG LIVE, LLC; MARK SHIMMEL 
MUSIC; VECTOR MANAGEMENT; AGGRESSIVE MUSIC, a/k/a Sony ATV Tunes; BON 

JOVI PUBLISHING; UNIVERSAL MUSIC PUBLISHING GROUP; UNIVERSAL 
POLYGRAM INTERNATIONAL PUBLISHING, INC., PRETTY BLUE SONGS; SONY ATV 

TUNES; KOBALT MUSIC PUBLISHING AMERICA, INC.; BOSTON RED SOX  
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THE AMERICAN SOCIETY OF COMPOSERS; FOX TELEVISION STATIONS, 
INC.; ISLAND RECORDS, a/k/a Island Def Jam Records; BIGGER PICTURE CINEMA CO.,  
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The Hunt Law Firm LLC 
10 Heron Lane 
Hopedale, MA 01747 
(508) 966-7300 

Case: 09-2571     Document: 00116050081     Page: 1      Date Filed: 04/16/2010      Entry ID: 5438297Case 1:08-cv-11727-NMG   Document 124-2    Filed 07/26/10   Page 10 of 82

497



8 
 

appellate review applies legal and procedural standards to the district court’s rulings 

that will bind all defendants equally.  MLB concedes that the issue of which appellees 

are before this Court does not affect this Court’s analysis.  MLB Brief at 45 n. 25.3

II. MLB Knowingly Submitted False Material Evidence to the 

  

District Court:  MLB’s Misconduct Requires Immediate Reversal 
 

MLB, in its brief, fails to rebut, explain, or, more importantly to correct its 

submission of the Altered Audiovisual.  MLB Brief at 47-49.  MLB asserts neither 

inadvertence, mistake, or excusable neglect.  MLB’s submission was, therefore, 

knowing and willful.  MLB’s position requires immediate reversal, remand, and an 

order for entry of judgment in Steele’s favor in the district court or, at a minimum, 

reversal, remand, and an order to allow full and true discovery in the district court.  

Hazel-Atlas Glass Co. v. Hartford-Empire Co., 322 U.S. 238 (1944); Aguiar-

Carrasquillo v. Agosto-Alicea, 445 F.3d 19 (1st Cir. 2006).    

MLB’s defends its thrice-submitted false evidence – sworn to as a “true and 

correct” copy of the MLB Audiovisual – while incongruously attempting to explain 

                                                 
3 MLB’s related argument that specific Defendants-Appellees should be dismissed 
because Steele’s Brief did not elucidate liability or appellate theories against each of 
them individually is baseless.  Steele is under no obligation to re-allege his underlying 
– and unchanged – liability theories or to repeat, laundry list style, his (identical) 
grounds for appeal as to each Defendant-Appellee. 
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away the material differences between Altered Audiovisual and the true MLB 

Audiovisual.  MLB Brief at 47-49.4

MLB’s defense of its materially-altered evidence before this Court shows MLB’s 

intent to subvert judicial process at the appellate level.  Hazel-Atlas Glass Co., 322 

U.S. at 246 (litigant submitted false documentary evidence to district court; Supreme 

Court held that circuit courts have inherent power in equity to address false evidence 

on appeal, despite opponent’s failure to raise issue earlier; “This matter does not 

concern only private parties.  There are issues of great moment to the public in a 

patent suit...  Furthermore, tampering with the administration of justice in the 

manner indisputably shown here involves far more than an injury to a single litigant.  

It is a wrong against the institutions set up to protect and safeguard the public, 

  Accordingly, MLB’s selection, alteration, and 

submission of the Altered Audiovisual were deliberate.  Hazel-Atlas Glass Co. 322 

U.S. at 249-250, n.5 (circuit court had “duty and power” to vacate judgment based in 

part on willfully submitted false documents and noting that responsible party “never 

questioned” the documents’ falsity). 

                                                 
4 Steele’s Brief addressed the Altered Audiovisual in the expectation that MLB would 
explain or correct the obvious discrepancies between the true MLB Audiovisual and 
MLB’s Altered version.  Steele allowed for the possibility that MLB had mistakenly 
submitted the wrong audiovisual and would correct its “mistake.” 
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institutions in which fraud cannot complacently be tolerated consistently with the 

good order of society.”). 

1. MLB’s False Submission, Whether in Fact or by Presumption, 
“Substantially Interfered” with Steele’s Ability to Fairly Litigate His 
case 

 
MLB’s misrepresentations either “substantially interfered” with his ability to 

fairly litigate his case or, alternatively, “that [MLB’s] misconduct was knowing or 

deliberate,” which, by “presumption or inference,” satisfies the element of “substantial 

interference.”  Aguiar-Carrasquillo 445 F.3d at 28 (discussing Fed.R.Civ.P. 60(b)(3) 

(emphasis supplied)); Hazel-Atlas Glass Co., 322 U.S. at 247 (intentional deception 

does not require Supreme Court’s “attempted appraisal” of influence the deception 

may have exerted on the court; party submitting false evidence “in no position now to 

dispute its effectiveness” or to “escape the consequences” of its deception); Anderson 

v. Cryovac, Inc., 862 F.2d 910 (1st Cir. 1988) (“knowing and deliberate” misconduct 

is presumed to have interfered with other side’s ability “fully and fairly to prepare for, 

and proceed at, trial”). 

Here, Steele need not (but does, below) show “substantial interference,” given 

MLB’s willful conduct.  Id.  (“There is no need for us to determine how many angels 
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danced on the head of that particular pin, however, for what transpired thereafter was 

unarguably in dereliction of appellee’s duty”).5

2. MLB’s Willful Misconduct: “Substantial Interference” is Presumed 

 

 
The Altered Audiovisual was intended to, among other things, shield its 

copyright owner of the infringing work from liability.  It is difficult to think of a more 

reprehensible litigation “tactic” in an infringement action:  removing the copyright 

notice from the infringing work, particularly when the notice shows ownership by a 

non-party. 

MLB, in deleting the copyright notice image, also cut off the TBS logo fadeout, 

an organ “slide-down” synchronized to the TBS logo fadeout, the final drum “hit,” 

and other accompanying sounds (bottles clinking) from the true MLB Audiovisual – 

strong evidence that these material elements in the final seconds were deleted in toto, 

prior to court submission.6

                                                 
5 MLB “neither amended nor supplemented [its] representations at any time.  This 
was an outright breach.”  Id. (citing Fed.R.Civ.P. 26(e)(2)(A)- now Rule 26(e)(1)). 

  See App-511, compared with actual MLB Audiovisual 

viewable at link at Steele Brief at 18, and below:  

 
6 In other words, it wasn’t a prior version to which the copyright notice was later 
added:  The true MLB Audiovisual ends after the TBS logo/copyright notice/organ 
slide/last drum hit; deleting these additional elements caused the Altered Audiovisual 
to have an abrupt ending, unlike the true MLB Audiovisual, consistent with deletion. 
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http://mlb.mlb.com/media/player/mp_tpl_3_1.jsp?w_id=595113&w=/2007/o
pen/commercial/082707_tbs_bonjovi_ps_promo_400.wmv&pid=gen_video&vid=1
&mid=200708272173402&cid=mlb&fid=gen_video400&v=2 

 
MLB explicitly (and mockingly) denies that the Altered Audiovisual arose from 

an earlier working draft – labeling such drafts “phantoms.”  MLB Brief at 23 n.14.   

MLB is contradicted by its own evidence: the Altered Audiovisual reveals itself 

as an earlier “phantom” draft or an earlier draft that MLB selected and edited prior to 

filing in the district court.  See beginning credits at App-511 (“VERSION: FINAL 

2”), below:  

 

The true MLB Audiovisual’s opening credits (viewable at above link) have no 

version name or number, or date.  Steele Brief at 18. 

After deleting the copyright notice (and other material elements), MLB sought 

to cover its tracks by adding 12 seconds to the beginning of the Altered Audiovisual.  
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The extra 12 seconds made the Altered Audiovisual longer than the true MLB 

Audiovisual – even with the last few seconds deleted, obscuring MLB’s deletion. 7

Consistent with the above efforts to conceal MLBAM’s copyright ownership 

and its role in the creation and promotion of the MLB Audiovisual, MLB also claimed 

- falsely – that the MLB Audiovisual was first “released” by TBS on August 31, 2007.  

App-46.  The MLB Audiovisual was actually released on August 27, 2007, and by 

MLBAM, not TBS. 

 

8

MLB references the MLB Audiovisual in its papers as the “TBS Promo,” even 

though MLBAM – not TBS – owns its copyright, first broadcast it, and, as owner of 

the baseball images and Bon Jovi’s website operator and promoter, App-817, co-

produced it.

   

9

                                                 
7 The 12 seconds may have existed in the “Final 2” version or they may have been 
added.  Regardless, the 12 seconds do not appear in the true MLB Audiovisual and, 
by selecting to submit a draft version containing the 12 seconds or by editing a draft 
version to add the 12 seconds, MLB’s sought to conceal its deletion of the final 
seconds. 

  

 
8 See App-330, online version viewable here (with link to video dated August 27, 
2007): 
http://mlb.mlb.com/news/press_releases/press_release.jsp?ymd=20070827&content_i
d=2173003&vkey=pr_mlb&fext=.jsp&c_id=mlb  
 
9 TBS, in fact, never aired the MLB Audiovisual, but only brief “interstitials,” shorter 
derivatives of the MLB Audiovisual.  App-328. 
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MLB’s “knowing or deliberate” submission of false evidence to the district 

court, as well as its defense of its misconduct in this Court, satisfies a “presumption or 

inference” of  “substantial interference” with Steele’s ability to fairly litigate his claim.  

Aguiar-Carrasquillo 445 F.3d at 28; Hazel-Atlas Glass Co., 322 U.S. at 247 

3. MLB’s False Evidence “Substantially Interfered” with Steele During 
Discovery 
 

Even if this Court finds MLB’s misconduct unintentional, MLB’s misconduct 

nonetheless “substantially interfered” with Steele’s ability to fairly litigate during 

discovery and, accordingly, warrants reversal. 

MLB initially submitted the Altered Audiovisual on December 8, 2008.  App. 

46 n.3.  Nearly four months later, the district court issued its discovery order, stating 

that the MLB Audiovisual was “produced” by TBS, and that it “feature[d] a song” by 

Bon Jovi.  App. 377.  Unsurprisingly, the district court made no reference to 

MLBAM or otherwise indicated awareness of any issues as to the genesis, production, 

or ownership of the MLB Audiovisual.  App-375-387.  

MLBAM’s copyright ownership of the MLB Audiovisual necessarily includes 

ownership of its constituent Soundtrack, including the 2:38:90 of Bon Jovi-performed 

music.  17 U.S.C. §101.  MLB’s false mantra in the district court and here – that the 
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MLB Audiovisual incorporated a “Bon Jovi song” – misleadingly labeled the 

Soundtrack and perpetuated MLB’s concealment of MLBAM’s role.  

The extent to which the district court relied upon MLB’s Altered Audiovisual 

and false characterizations in excluding “access” and “creation” from discovery is 

unknown.  Likely the district court believed – based on MLB’s misrepresentations and 

the Altered Audiovisual – that TBS alone “produced” the MLB Audiovisual and that 

Bon Jovi produced and “owned” the “copyright” to the Soundtrack, mislabeled the 

“Bon Jovi Song.”   

The district court, under this false impression, disallowed discovery on 

“creation” and “access,” otherwise crucial issue normally subject to extensive discovery 

in copyright cases, and which would have revealed the true roles of the parties in this 

case (as well as revealing MLB’s false submissions and statements in the district court, 

rather than on appeal). 

Steele’s detailed descriptions in his district court filings of defendants’ concerted 

actions in creating – and then concealing the origin and purpose of – the MLB 

Audiovisual would also have had an impact on the district court (which all but 

ignored Steele’s allegations in this regard) had it been aware of MLBAM’s true role in 

creating (and owning) the MLB Audiovisual.  
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The district court’s discovery order was based, in part, on MLB’s false 

evidentiary submissions and misrepresentations and, therefore, was tainted, along with 

the rest of the district court proceedings.  Hazel-Atlas Glass Co., 322 U.S. at 246-247.  

4. MLB’s False Evidence “Substantially Interfered” with Steele at 
Summary Judgment 
 

If this Court finds that MLB unintentionally submitted the Altered Audiovisual 

and that MLB’s Altered Audiovisual (and misrepresentations) did not substantially 

interfere with Steele at the discovery stage, MLB’s misconduct nonetheless 

substantially interfered with Steele’s ability to fairly oppose summary judgment. 

In its summary judgment opinion, the district court stated it had “carefully… 

viewed both the original [MLB Audiovisual] and [Steele’s version with the soundtrack 

replaced].”  App. 773 (emphasis supplied).  The district court did not, in fact, view 

the original MLB Audiovisual because it was not in evidence.  Steele Brief at 39; MLB 

Brief at 47-49.     

Accordingly, the district court relied on the Altered Audiovisual as “true and 

correct” at summary judgment.  App. 773.  The district court, in fact, it had 

unknowingly relied on an edited draft that was materially different from the true MLB 

Audiovisual.  Id.  
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The district court reasonably – but mistakenly – assumed MLB submitted a 

“true and correct” copy at summary judgment.  The district court’s failure to notice 

the Altered Audiovisual’s extra length (2:46 vs. 2:38:90), different opening credits, 

and sudden ending substantially interfered with Steele at summary judgment.10

MLB’s argument that Steele suffered no harm because “both” versions – neither 

“true and correct” – of the MLB Audiovisual were before the district court is absurd:  

First, by acknowledging there were two “versions” before the district court, MLB 

necessarily admits that it failed to submit a “true and correct” copy (there can be only 

one “true and correct” version, and it was never before the district court or this 

Court).  Second, the prejudice to Steele arising from the district court having before it 

two very different versions of the allegedly infringing work – neither being “true and 

correct” – is hardly “difficult to understand.”  MLB Brief at 48.  The district court 

should have had one – and only one – “true and correct” version of the MLB 

Audiovisual, and it should have come from MLB (who claimed – and maintain – that 

they provided it), not Steele.   

 

                                                 
10 Duration, as a linear "dimension," is a protectable element.  Coquico Inc., v. 
Rodriguez-Miranda, 562 F.3d 62, 69 (1st Cir. 2009).  Similarly, a "fade" ending, as 
part of an original arrangement, merits copyright protection.  Three Boys Music v. 
Michael Bolton, 212 F.3d 477, 482 (9th Cir. 2000). 
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Even though the extent to which the district court relied upon MLB’s false 

evidence – and misleading statements – cannot be known with certainty, certitude is 

not required in the context of willful submission of false evidence.  Aguiar-

Carrasquillo, 445 F.3d at 28; Hazel-Atlas Glass Co., 322 U.S. at 246-247. 

5. MLB Cannot Justify or Negate its Intentional Submission of False 
Evidence 

 
MLB defends its misconduct, arguing lack of relevance, waiver, lack of harm, 

and failure to conduct discovery.  MLB Brief at 47-49.  MLB’s arguments stem from 

the brazen assumption that this Court will countenance MLB’s willful misconduct 

unless Steele can show diligence, objection, and specific harm from MLB’s 

misconduct.  Id.   No law supports MLB’s position.    Id. 

The law contradicts MLB’s arguments.   

First, where false evidence is willfully submitted, as here, prejudice is presumed 

and need not be shown.  Aguiar-Carrasquillo, 445 F.3d at 28.   

Second, MLB cannot submit deceptive evidence – intentionally concealing and 

obscuring material facts – in lower court proceedings and then claim on appeal that 

Steele’s objections are waived because the false submission is a fait accompli.  Hazel-

Atlas Glass Co., 322 U.S. 238, 246 (“[s]urely it cannot be that preservation of the 

integrity of the judicial process must always wait upon the diligence of litigants.  The 
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public welfare demands that the agencies of public justice be not so impotent that 

they must always be mute and helpless victims of deception and fraud”).     

Third, MLB’s claims that its edits to the Audiovisual appear “before” and 

“after” the Audiovisual are simply false:  an Audiovisual – whether altered or true 

version – is a single work.  17 U.S.C. § 101.  MLB cannot disclaim its willful 

alterations by labeling them “before” and “after.”   

The credits in the opening 12 seconds and the deleted MLBAM © notice/TBS 

logo frames/organ slide/final drum hit/bottles in the missing final seconds make clear 

that these sections appear at the beginning (not “before”) and end (not “after”) of the 

MLB Audiovisual.  The duration, presentation, and selection, as well as “overall 

arrangement” are integral elements of a work and cannot be disregarded at the whim 

of the infringer for the expediency of litigation.  Steele Brief at 55. 

III. Steele’s Unwavering Liability Theory has Always Been Infringement      
by Temp-Tracking in Violation of Steele’s Exclusive Rights to 
Reproduce, Synchronize to Video, and Create Derivative Works 

 
Steele has pleaded and argued consistently that MLB used Steele’s Song as a 

“temp track” during the creation of the MLB Audiovisual.  App-27, 31-32, 151, 156, 

158, 307-308, 591, 594, 785, 787, 792, 796.  MLB’s unauthorized and secret use of 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x  
SAMUEL BARTLEY STEELE  
and BART STEELE PUBLISHING, 
 
    Plaintiffs, 
             v. 
 
TURNER BROADCASTING SYSTEM, INC., 
TIME WARNER CORPORATION,  
JON BONGIOVI, RICHARD SAMBORA, 
WILLIAM FALCONE, THE AMERICAN 
SOCIETY OF COMPOSERS, AUTHORS 
AND PUBLISHERS, FOX TELEVISION 
NETWORKS, MAJOR LEAGUE 
BASEBALL/MLB PRODUCTIONS, 
A&E/AETV, BON JOVI, AEG LIVE,  
MARK SHIMMEL MUSIC, VECTOR 
MANAGEMENT, ISLAND 
RECORDS/ISLAND DEF JAM RECORDS, 
AGGRESSIVE MUSIC/SONY ATV TUNES, 
BON JOVI PUBLISHING, UNIVERSAL 
MUSIC PUBLISHING GROUP, UNIVERSAL 
POLYGRAM, PRETTY BLUE SONGS and 
THE BIGGER PICTURE CINEMA CO., 
 
    Defendants. 

: 
 
: 
 
: 
 
: 
 
: 
 
: 
 
: 
 
: 
 
: 
 
: 
 
: 
 
: 
 
: 

 
 
 
Civil Action  
No. 08-11727-NMG 
 
 
 
ORAL ARGUMENT REQUESTED 
 
 
 
 
 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x  
 

THE MOVING DEFENDANTS' MOTION TO DISMISS 
 
  Pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure, Defendants (i) 

Time Warner Inc. (misidentified in the Complaint as "Time Warner Corporation"), (ii) John 

Bongiovi (misidentified in the Complaint as "Jon Bongiovi"), (iii) Richard Sambora, (iv) 

William Falcone, (v) Major League Baseball Properties, Inc. (misidentified in the Complaint as 

"Major League Baseball/MLB Productions"), (vi) A&E Television Networks (misidentified in 

the Complaint as "A&E/AETV"), (vii) Bon Jovi (which is a United States Federal trademark, not 

a legal entity), (viii) AEG Live LLC (misidentified in the Complaint as "AEG Live"), (ix) Vector 
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2 LLC (misidentified in the Complaint as "Vector Management"), (x) Aggressive Music (a d/b/a 

of Defendant Richard Sambora), (xi) Bon Jovi Publishing (a d/b/a of Defendant John Bongiovi), 

and (xii) Pretty Blue Songs (a d/b/a of Defendant William Falcone) (collectively the "Moving 

Defendants") hereby move for an order dismissing the Complaint with prejudice.   

  The grounds for this motion are set forth in the accompanying memorandum of 

law.  

REQUEST FOR ORAL ARGUMENT 
 
  Pursuant to Local Rule 7.1(D), the Moving Defendants respectfully request oral 

argument on this motion.   

 
LOCAL RULE 7.1 CERTIFICATION 

 
  I, Scott D. Brown, hereby certify that on December 8, 2008 I conferred with the 
Plaintiff in a good faith effort to resolve or narrow the issues herein but could not obtain his 
agreement to the specific relief requested in this motion.  
 
Dated: December 8, 2008                /s/ Scott D. Brown                                                  
                 Scott D. Brown 
 
 

Case 1:08-cv-11727-NMG   Document 124-2    Filed 07/26/10   Page 81 of 82

568



3 

Dated: December 8, 2008                                     Respectfully submitted,  
           Boston, Massachusetts 

 
Of Counsel: 
 
Kenneth A. Plevan 
SKADDEN, ARPS, SLATE,  
   MEAGHER & FLOM LLP 
Four Times Square 
New York, New York 10036 
(212) 735-3000 
 
Clifford M. Sloan 
SKADDEN, ARPS, SLATE,  
   MEAGHER & FLOM LLP 
1440 New York Avenue, N.W. 
Washington, D.C. 20005 
(202) 371-7000 

  /s/ Matthew J. Matule             
Matthew J. Matule (BBO #632075) 
Scott D. Brown (BBO #662965) 
SKADDEN, ARPS, SLATE,  
   MEAGHER & FLOM LLP 
One Beacon Street 
Boston, Massachusetts 02108 
(617) 573-4800 
mmatule@skadden.com 
 
Counsel for Defendants 
Time Warner Inc., John Bongiovi, Richard 
Sambora, William Falcone, Major League 
Baseball Properties, Inc., A&E Television 
Networks, Bon Jovi, AEG Live LLC, Vector 2 
LLC, Aggressive Music, Bon Jovi Publishing, 
and Pretty Blue Songs 

 
 

CERTIFICATE OF SERVICE 
 
  I, Matthew J. Matule, hereby certify that this document filed through the ECF 
system will be sent electronically to the registered participants as identified on the Notice of 
Electronic Filing and paper copies will be sent to those indicated as non-registered participants 
on December 8, 2008. 
 
Dated: December 8, 2008                /s/ Matthew J. Matule                                              
                 Matthew J. Matule 
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March 25, 2008

John F. Bongiovi
% Gudvi, Sussman & Oppenheim
1222 16thAve. South
Third Floor

Nashville, TN 37212

Sony/ATV Tunes LLC
c/o Aggressive Music
Attn: Amy Cranford
8 Music Square West
Nashville, TN 37203

ASCAP

Robert Cheatham

Repertory Services
Repertory Department

rcheatliam@ascap.com

Richard S. Sambora

% Gclfand, Renncrl & Feldman
360 Hamilton Ave.

Ste 100

White Plains, NY 10601

Emnil: gaiTet(.nakasuii(%umusic.com. bartsteele(5),comcast.nct

RE: "I Love This Town" ffitlc Code: 392590937; Entitled Parties:
Samuel Bartlcy Steele, John Bongiovi, Richard Sambora, Universal Polygram, Sony/ATV
Tunes, Aggressive Music and Bart Steele Publishing

Dear Members:

ASCAP has received multiple claims for the composition referenced above. These claims,when
compared, hold discrepant information. For easy reference, the detail of each claim is attached.

Please submit any substantiating documentation supporting yourclaim. It will expedite the
process if any correspondence regarding this work is sent to my attention. If at the end of thirty
(30) days nocorrespondence has been received, ASCAP will continue to reflect the information
currently listed on our records as noted in the column that includes ASCAP TitleCode
392590937.

Contact me if you have any questions.

Kind regards,

Robert Cheatham

Enclosure

p
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Bart Steele . ;':
Bart Steele Publishing

80 Park Street W PTT-q P
Chelsea, Massachusetts 02150

www.mvspace.com/chelseacitycouncil • ; ./; -
Telephone: 508-737-5235

April 20, 2008

VIA U.S. Mail and Email: rchealhamfaiascan.com

Robert Cheatham

ASCAP Repertory Services
Repertory Department
One Lincoln Plaza

New York, New York 10023

Re: "I Love This Town"

Dear Mr. Cheatham,
This letter responds to your letter dated March 25,2008. In that letter, you request that

I submit any substantiating documentation supporting myclaim regarding "I Love This
Town." As you know, the essence of my claim is that the Bon Jovi song is an
unauthorized derivative version of my original song, "Man I Really LoveThis
Team/Town," which I wrote in 2004. Asyoualso know, I have been submitting
information and documentation to ASCAP about this matter for several months.
Therefore, I simply refer you to our previous correspondence andhighlight the following
information and documentation previously submitted:
1. MP3 file/audio of my original 2004song and lyrics

2. My revised 2006 lyrics

3. Link to the MLB promo video, with the Bon Jovi music soundtrack

4. MLB promo video, with my song substitutedfor the Bon Jovi soundtrack

5. Lyrics to the Bon Jovi derivative version promo ad (excluding the one verse that they
probably did write that is only on thestudio album version)

6.

(I have included all five of these again ona cd-r for your convenience)

Ifyou need any further information, please let me know. Thank you for your
continuing attention to this matter.

Sincerely,

Bart Steele

@A
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Bart Steele Publishing ' ' •

80 Park St.

Chelsea, Ma. tltoti f:S'T "C P j: rVj
02150

September 29,2008 . '• '..' ;. ;',' ,'

Louise Sams

Executive Vice President and General Counsel
TBS (Turner Broadcasting Systems), Inc.
One CNN Center

Atlanta, Georgia 30303

Re: CEASE AND DESIST DEMAND RE: "I LOVE THIS TOWN" BASEBALL PROMO

Dear Ms. Sims,

As I'm sure you already know, Iam the author of the work entitled
"Man lReally Love This Team" and my derivative work "Man IReally Love This
Town." Copyrighted in June 2006,1 also registered the song with ASCAP under
both titles as Writer and Publisher. Bon Jovi's advertisement for TBS/MLB, "I
Love This Town" is clearly infringing my copyright.

Ican prove that TBS had access to this song through MLB. in aphone
conversation with Mark Shlmmel (musical consultant for TBS), Idemanded to know
how Bon Jovi got acopy or version of my song. Mr. Shlmmel told me, "Talk to
Turnerl"

As you also probably know, Ibrought my musicology and 'temp-track' evidence
to ASCAP in January 2008. After seeing this evidence, they sent out a discrepancy
letter to the 3people listed assongwriters in their records -Jon Bon Jovi, Richie
Sambora, and William Fatcone--ln March. ASCAP also told me that I'd be "pretty
depressed to know how much this type of thing happens (In the music/advertising
business)". In response to this problem, ASCAP launched their "ASCAP's Bill Of
Rights" this spring in an effort to prevent this practice and any further
copyright infringement of songwriters. Last week, they also brought the
Songwriter's Bill of Rights to Washington D.C. to bring attention to this matter
to Congress itself. Ihave had correspondence with Congressman Bill Delahunt
(D.-Mass.) about this (his daughter is avery good friend and classmate from
high school).

TBS has clearly been Involved in the production, performance,
recording, publishing and/or distribution of an unauthorized use of my copyrighted work.
As you neither asked for nor received my permission for synchronization rights, to make
derivative works, or any other use of my copyrighted work, you have infringed my rights
under 17 U.S.C. Section 101 et seq. Accordingly, you could be liable for statutory damages
as set forth In section 504(c)(2) therein, as well as attorney's fees. Idemand that you
immediately cease the use and distribution of the "I Love This Town" baseball
promo and all other infringing works derived from my song, and all copies,
including electronic copies, and that you deliver to me all unused, undistributed copies of
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the same, ordestroy such copies immediately, and that you desist from this orany other
infringement ofmy rights in thefuture. If Ihave not received an affirmative response from
you within 48 hoursofthis letter, I shall takefurther action againstyou.

TBS'swidespread use of the infringing baseball promo makes it liable to me for
enormous damages. If Bon JoviIs an innocent infringer, the minimum infringement of$200
percd is close to$1 Billion, as they have sold nearly 4 million cd's todate.Theonly reason
i mention this toyou is becauseASCAP members told me they believed Bon Jovi has an
indemnification letter from you. If, however, the infringement iswilful, thepenalty is
$100,000 per cd sold. This isalmost $400 Billion. Ibelieve theintent will be very easyto
prove. In the press, TBS refers to this advertisement as "adding toour property," and
states that BonJoviwas "delivering our message" about TBS being the new home
of the playoffs.

You shouldalso be aware that TBS may be liable for criminal
penalties undercopyright law. Ihave already let both AMP and the FBI know
about this case.

I am currently In touch with many members of the local, national and
international mediawho have expressed interest inexposing thisepidemicof
'temp tracking.' If Ido not receive a positive response from you within 48
hours, Iwill cooperate with the media requests to interview me, and pursue
further action against you.

Sincerely,

Bart Steele

Bart Steele Publishing
bartsteele@comcast.net

508-737-5235

X
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THE HUNT LAW FIRM LLC 
10 Heron Lane 

Hopedale, MA 01747 
(508) 966-7300 

(508) 478-0595 (fax) 
cadhunt@earthlink.net 

 
 
 
VIA E-MAIL       December 18, 2009 
 
Honorable Patrick J. King 
Settlement Counsel 
United States Court of Appeals for the First Circuit 
John Joseph Moakley United States Courthouse 
1 Courthouse Way, Suite 3440 
Boston, Massachusetts 02110 
 
 

Re: Notice of Mandatory Pre-Argument Settlement Conference – January 14, 2010 
Steele v. Turner Broadcasting System, Inc., et al., Appeal No.  09-2571 

 
Dear Justice King: 
 

I represent plaintiffs/appellants Samuel Bartley Steele, Bart Steele Publishing, and Steele 
Recordz (“Steele”) in the above-referenced appeal and write in response to certain 
defendants/appellees’ (“defendants”) request for a waiver of the Mandatory Pre-Argument 
Settlement Conference before your Honor, scheduled for January 14, 2010.  A copy of defendants’ 
December 18, 2009 letter is attached. 

  
Steele does not agree to a waiver of the settlement conference.  Further, defendants’ reasons 

for requesting a waiver of the settlement conference indicate a striking disregard – disdain, even - for 
the salutary purpose of the settlement conference:  “All parties and counsel shall participate in the 
Settlement Conference process in good faith and with the intention to attempt to settle on a basis all 
parties can live with.”  See December 1, 2009 Notice of Mandatory Pre-Argument Settlement 
Conference. 

 
Specifically, defendants write that “settlement discussions would be futile and unproductive.  

The [defendants] prevailed on all claims in the District Court.”1

                                                           
1 Defendants, of course, self-servingly characterize the District Court’s opinions as “well-reasoned” and “based on a 
straightforward application of settled Supreme Court and First Circuit authority.”  In point of fact, the District Court 
case – and the current appeal - was one of first impression.    

  It goes without saying (or it 
should) that the First Circuit is well aware that one party prevailed in the District Court and another 
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THE HUNT LAW FIRM LLC 
10 Heron Lane 

Hopedale, MA 01747 
(508) 966-7300 

(508) 478-0595 (fax) 
cadhunt@earthlink.net 

 
 
party appealed – otherwise the parties would not be before the First Circuit.  It is equally obvious 
that the First Circuit has deemed it worthwhile to order settlement conferences in certain cases 
before it – that is to say, appeals - which, by definition, are cases in which one side prevailed in the 
District Court.  By defendants’ logic, the First Circuit has no place ordering any settlement 
conferences.  But it does and it has. 

 
More importantly, defendants write that “there is no possibility of settlement prior to a 

decision by the First Circuit unless the appellants withdraw this appeal for no consideration.”  It is 
difficult, to put it mildly, to harmonize this statement with the good faith participation requirements 
laid out by the Notice of Mandatory Pre-Argument Settlement Conference.  If defendants’ counsel 
mean what they say – that “there is no possibility of settlement prior to a decision by the First 
Circuit unless the appellants withdraw this appeal for no consideration” then defendants have made 
the preemptive decision to not “participate in the Settlement Conference process in good faith.” 

 
Defendants’ stated intent is all the more galling considering that their counsel – Skadden 

Arps – faced a pro se and indigent Steele in the District Court, never missing an opportunity to take 
advantage of Steele’s status and, worse in the current context, defendants never once agreed to 
settlement discussions with Steele, despite numerous requests.  Accordingly, defendants’ assertion 
that settlement talks would be “futile and counterproductive” is speculation, at best, since defendants 
have never engaged in good faith settlement talks with Steele.2

 
 

To address what is likely the real purpose of defendants’ letter:  Steele does not agree to the 
“alternative” request that defendants be excused from the settlement conference and be available only 
by phone.  This is nothing more than a reiteration of defendants’ intention to not “participate… in 
good faith.”  Anyone who has ever litigated and/or mediated or negotiated a case knows that 
appearing by phone (especially with 10 defendants/callers) significantly diminishes the chances of a 
successful case resolution. 

 
Finally, to be absolutely clear:  Steele requests nothing more than has already been ordered, 

including that “[a]ny insurance company… which has not offered policy limits shall be present” at 
the settlement conference.  See December 1, 2009 Notice of Mandatory Pre-Argument Settlement 
Conference (emphasis supplied). 

                                                           
2 Further, Local Rule 33(b)(1) states that settlement is but one of several issues to be considered at the Pre-Argument 
Conference, including “the simplification of the issues and any other matters which the Settlement Counsel determines 
may aid in the handling or the disposition of the proceeding.”  See F.R.A.P. 1st Cir. L.R. 33(b)(1). 
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THE HUNT LAW FIRM LLC 
10 Heron Lane 

Hopedale, MA 01747 
(508) 966-7300 

(508) 478-0595 (fax) 
cadhunt@earthlink.net 

 
 

Thank you for your consideration. 
 
 

 
Respectfully submitted, 

 
________________________ 
Christopher A.D. Hunt 
Counsel for Samuel Bartley Steele, 
Bart Steele Publishing, Steele Recordz 

 
cc: Samuel Bartley Steele 

Clifford M. Sloan, Esq. (via electronic mail) 
 Christopher Clark, Esq. (via electronic mail) 

Daniel J. Cloherty, Esq. (via electronic mail) 
Amy B. Auth, Esq. (via electronic mail) 
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